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THE LAW OF ACCESSION OF PERSONAL PROPERTY 

One method of the original acquisition of personal property is hy 
artificial accession, which may he defined as the right of ownership 
which one acquires either as a result of his labor on or his improve- 
ment of an article, or by adding to or mixing with it something which 
he or another already owns. For the purposes of this discussion, sepa- 
rate consideration will be given the three distinct senses in which the 
term accession has been used, analyzing the cases with reference to the 
first two in particular, and leaving the third with but brief comment, as 
it is outside the scope of the present contemplation : 

First, specification, which comprehends the case of one who by his 
labor and skill, has created a new product out of another's article, as 
where marble is carved into a statue or cloth made into a dress. It is 
frequently referred to as accession by skill or labor. Here none of the 
original article is found, and a nova species is created. 1 

Second, accession or adjunction, which, properly speaking, occurs 
when two or more things which can be distinguished are joined into 
one, the new product being identified with but one of the preexisting 
articles. It is accession by joining materials belonging to different own- 
ers, rather than by labor, which is specification. 2 

Third, confusion, which is the intermixing of two similar things 
which cannot be distinguished, the new material being the same in kind 
as both the preexisting articles. 3 

1 Howe, Studies in the Civil Law (2d ed. 1905) 184, says: "Another method 
of original acquisition has been called Specification, presenting itself when one 
has given a new form to materials belonging to another/' In the opinion of the 
court on rehearing in Lampton's Executors v. Preston's Executors (Ky. 1829) 
1 J. J. Marsh. 455, 463, it is said: "Right by 'specification,' can only be acquired 
when, without the accession of any other material, that of another person, which 
has been used by the operator innocently, has been converted by him into some- 
thing specifically different in the inherent and characteristic qualities which identi- 
fy it." See the definition as codified in Argentine Civ. Code (Joannini's Tr.) 
2601; Sohm, Institutes of Roman Law (3d ed. Ledlie's Tr. 1907) 326; The 
Doctrine of Accession (1870) 14 Journ. of Jurisprudence (Edinburgh) 481; 
Accession (1845) 6 American Law Mag. 282. For the following collection of 
references to the subject of specification, the writer is indebted to Mr. Albert 
Kocourek, Professor of Law in Northwestern Law School; 1 Windscheid, Lehr- 
buch des Pandektenrechts (9th ed. Kipp.) §187; Fitting, (1865) 48 Archiv fur 
die Civilistiche Praxis 1,149,311; Bremer, Specification mid Accession (1868) 10 
Kritische Vierteljahrschift fur Gesetzgebung und Rechtswirsenschaft 1-67; Sul- 
zer, Der Eigenthumserwerb durch Specification (1883) ; Perozzi, Materiae Species 
(1890) 3 Bull, dell' ist. d. dir. rom. 202-40; Ferrini, Appunti sulla dotirina delta 
specificasiona, 2 ibid. 142-247; Fischer, Problem der Identitat und der Neuheit mil 
besond. [Beriicksichtigung der Spes., Brest. Festg. f. Jhering]. 

"Sohm, toe. cit. This observation was made in the opinion in Lampton's 
Executors v. Preston's Executors, supra, footnote 1, p. 462: "When the authori- 
ties speak of rights by 'accession,' they generally mean accession of other ma- 
terials, as well as skill or labor; as in the case of cloth manufactured out of the 
wool of a stranger, and of the manufacturer/' 

' Sohm, toe. cit.; Cumin, Manual of Civil Law 85-88. 
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This discussion will be confined to the cases of the artificial change 
of property by one of the three modes mentioned, and will not con- 
sider the offspring of animals, produce of lands, fixtures, accretion, and 
other cases, which in the Roman law, came within the broadest mean- 
ing of the term accession. 4 

To permit of any generalization, two things must be kept in 
mind: First, the plaintiff's right may differ as he may choose to invoke 
the aid of the court in one particular form of action or another. Second, 
the bona fides or mala fides of either the plaintiff or defendant vitally 
affect his rights where the purpose of the plaintiff's action is to recover 
damages rather than to compel the return of his specific property. 

Specification 

(1) Where plaintiff seeks the return of his specific property. 

Whether the one taking the article is a willful trespasser, or be- 
lieves that it belongs to him, is immaterial where the plaintiff chooses 
to bring an action for the return of his property in specie, provided it 
is the same article originally taken from him. It is an elementary 
proposition of the law of all civilized communities that no person can 
be deprived of his property except by his own voluntary act or by 
operation of law. The forms of action to recover personalty at com- 
mon law were replevin or detinue, though some of the modern codes 
have changed the name, as well as the nature of the former action, and 
provide that the plaintiff in replevin may recover either the article 
in specie or its value. Where the plaintiff sought the recovery of his 
specific property in replevin, as that action existed at common law, we 
can see the impress of the Justinian law, with its compromise of Pro- 
culian and Sabinian views, which decreed that 

" . . . si ea species ad materiam reduci possit, cum videri domi- 
mim esse, qui inateriae dominus fuerit . . . " 5 

This raised the vital question yet persisting: What constitutes a reduc- 
tion to the original materials? Where, for instance, as in the case of 
timber cut which was made into boards, there is no chemical transfor- 
mation, what increase in value will justify a court in determining that 
there has been a change of species? It is evident a change may be 
physical and complete, and yet it may be possible to prove the original 
identity by competent evidence. 

To attempt any reconciliation of the cases, it is necessary to retain 
in mind the senses in which accession has been used. In each case, 
clarification will be aided by determining first what the court meant by 
accession. We shall first consider cases where the change occurred by 

4 Sandars, Justinian (Hammond, 1st Amer. ed. 1876) 167. 
5 Inst. lib. II, tit. I, § 25. 



ACCESSION OF PERSONAL PROPERTY 105 

means of specification. Various tests have been applied by the courts to 
determine whether title to the new product passed to the person responsi- 
ble for the alteration, but the views of the various courts may be grouped 
into three classes: 

(a) Physical identity theory. Many courts have adopted the view 
that if the article has been changed into another species, or its physical 
identity has been changed, the owner cannot recover it in the new form, 
even though the original taking was willful. This was the view of the 
Proculians, who contended that by changing the form, the raw ma- 
terial was replaced by a new product, and the owner could not recover 
because extinctae res vindicari nan possunt. Therefore, the specificator 
was entitled to the new product. Blackstone stated this theory as fol- 
lows : 

"But if the thing itself, by such operation, was changed into a 
different species, as by making wine, oil, or bread out of another's 
grapes, olives, or wheat, it belonged to the new operator; who was only 
to make a satisfaction to the former proprietor for the materials which 
he had so converted. And these doctrines are implicitly copied and 
adopted by our Bracton, and have since been confirmed by many reso- 
lutions of the courts." 7 

It should be noted that while every change of species would result 
in a change of physical identity, not every loss of physical identity would 
create a new species. While some courts appear to differentiate between 
the change of species and physical identity theories, simplicity seems to 
demand that they be considered as one. As a practical matter, a case 
involving a change of physical identity by specification seldom would 
arise where a new species has not been created. 

To apply the rule stated by Blackstone, and determine whether the 
new product is physically identical with the original article taken, is 
sometimes difficult. Entire chemical change or physical transformation 
is not prerequisite to a change of species. The change need not be so 
great that the original elements are undistinguishable ; but to constitute 
a change of species usually it is held essential that a permanent altera- 
tion of the component parts must have been made, so that any attempt 
to change them again to their original form would cause so much damage 
in proportion to the value as to make it impracticable. 8 

But change of form, without more, will not prevent the owner from 
retaking his property. Such was the view expressed in Riddle v. Driver. 
The action was trover for the conversion of 1500 bushels of coal made 
from wood which defendant had cut from plaintiff's land. The defend- 

6 Cumin, loc. cit. 

7 2 Bl. Comm. *404. See also 22 Halsbury, Laws of England (1912) § 819, p. 
401; Potter v. Maitdrc ct al. (1876) 74 N. C. 36, 39; Lampion's Executors v. 
Preston's Executors, supra, footnote 1, p. 459. 

8 See 2 Schouler, Personal Property (3d ed. 1896) 34. 
' (1847) 12 Ala. 590, 591: 
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ant asked the trial court to instruct the jury that if the coal was con- 
verted by the defendant while it was wood, plaintiff could not recover 
in his action. The Supreme Court affirmed the refusal of the trial court 
to give the jury this instruction, and said : 

"It seems to have been a well settled rule of ancient common law, 
that the owner of a chattel retained his right of property in it, so long 
as it was capable of being identified as the same thing, although its form 
might have been entirely changed." 

Another court used this language : 

"It seems to have been an established doctrine of the common law, 
as early as the year books, that no change of mere form could divest 
the right of the owner of the material, as leather made into shoes, cloth 
into a coat, timber into plank, blocks or shingles; in all which cases the 
material is not altered in its qualities or kind, and can be easily identi- 
fied." 10 

The same court in its obiter on the next page of its opinion says 
that, generally speaking, there can be no change of species or alteration 
of physical identity where the accession is by specification. "There 
must, in general, be the addition of some other material belonging to the 
possessor or operator, before the product can vest in him." The only 
exception noted is "cases in which the accession of value to the raw 
material is so far beyond the original value, as to impress on the rea- 
son of mankind, the injustice of permitting the bona fide producer of 
that increased value to be deprived of it." " 

(b) Comparative value theory. In resorting to the test of "com- 
parative values," that is, comparing the value of the original article with 
the manufactured product, to determine whether the thing in its im- 
proved condition is or is not physically identical with the article original- 
ly taken, the courts did nothing unnatural. The influence of equity on 
the law courts, and the codification of laws since 1850 have relieved the 
harshness of common law rules. Comparative values are usually con- 
sidered only when the taking was without wrongful intent. This theory 
was expressed as one basis for the refusal to allow the plaintiff to 
recover hoops made from timber cut on his land in Wetherbee v. Green. 12 

"Lampton's Executors v. Preston's Executors, supra, footnote 1, p. 460 
(authon's italics). See also Burris v. Johnson (Ky. 1829) 1 J. J. Marsh. 196. 

11 This view was subsequently approved by the same court in Strubbee v. The 
Trustees Cincinnati Ry. (1880) 78 Ky. 481, 490, in the opinion of which it was 
said: "... and when the value is increased by skill and labor alone, it 
must be an extreme case that will authorize an exception from the general rule, 
under which the owner may recover his property so long as he can identify it." 

" (1871) 22 Mich. 311, 320. See also 2 Schouler, op. cit. 33. The above 
test announced in Wetherbee v. Green was approved as "a bold display of judicial 
independence" by the writer of the article on The Law of Accession Viewed in 
Its Relations to Personal Property (1886) 2 The Columbia Jurist II, 374, 376. 
Pertinent comment was made in a note in (1899) 12 Harvard Law Rev. 348, 
criticizing the above opinion of Justice Cooley in this language: "Such a ruling 
naturally leaves to the discretion of future courts the question of the exact ratio 
at which the balance will turn and the labor of the converter will belong to the 
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When cut the timber was alleged to have been worth $25, and the hoops 
made therefrom which the plaintiff sought to recover in replevin were 
worth $700. In the opinion denying the plaintiff the right to recover, 
Justice Cooley said: 

"No test which satisfies the reason of the law can be applied in the 
adjustment of questions of title to chattels by accession, unless it keeps 
in view the circumstance of relative values. When we bear in mind the 
fact that what the law aims at is the accomplishment of substantial 
equity, we shall readily perceive that the fact of the value of the ma- 
terials having been increased a hundred fold, is of more importance in 
the adjustment than any chemical change, or mechanical transformation, 
which, however radical, neither is expensive to the party making it, nor 
adds materially to the value. . . . but in the present case, where the 
defendant's labor — if he shall succeed in sustaining his offer of testi- 
mony — will appear to have given the timber in its present condition 
nearly all its value, all the grounds of equity exist which influence the 
courts in recognizing a change of title under any circumstances." 

(c) Theory that the original owner may recover his article when taken 
by a willful trespasser if he can prove by competent evidence that the new 
product was made from his material. A number of leading courts have 
applied this theory without hesitation where the defendant was a willful 
trespasser, even though there was a change of species. The test applied 
by these courts is: Has the plaintiff, according to the rules of evidence, 
established that his original article, by specification, has been changed into 
a new product? If so, the plaintiff can replevy it from the willful tres- 
passer. 

It is true the difference between these three theories may be one of 
degree. In the physical identity view the change is apparent, but it 
requires the introduction of evidence nevertheless. The appearance of 
the new product would generally establish the fact of the change with- 
out the introduction of other evidence. The change, if any, is proxi- 
mate and apparent. However, in most of the cases which may be classi- 
fied under the third view, the change was not apparent, and if there were 
any physical change, it was remote. Under this class of cases, the issue 
is a fact, namely : Did the specificator willfully take the article and make 
it into the improved product which is in question? Any competent, ma- 
terial evidence, expert or non-expert, bearing upon the issue, is admissi- 
ble. 

Distinction between the theories heretofore mentioned was recog- 
nized by the New York court, which in a leading case, the form of 
action being trover but involving a chemical change of species, rejected 
the physical identity theory saying: 

owner of the goods." In the later case of Isle Royal Mining Co. v. Hertin 
(1877) 37 Mich. 332, 337, in which Justice Cooley also wrote the opinion, he said 
of Wetherbee v. Green: "Perhaps no case has gone further than Wetherbee v. 
Green." 
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"There is no satisfactory reason why the wrongful conversion of the 
original materials into an article of a different name or a different species 
should work a transfer of the title from the true owner to the trespasser, 
provided the real identity of the thing can be traced by evidence. . . . 
In all cases where the new product can not be identified by mere inspec- 
tion, the original material must be traced by the testimony of witnesses 
from hand to hand through the process of transformation." " 

Few opinions have recognized separately the theories here out- 
lined in determining whether the owner could or could not follow his 
article. Generally, the theories have been discussed as if they were one. 
The consequence is a confusing and unsatisfactory state of the law on 
the subject. But it is believed careful analysis of the cases will estab- 
lish that the courts have had in mind the three different views set out. 
The first theory applies whether the taking was willful or not, the sec- 
ond if it was without wrongful intent, and the third only in case the 
taking was intentional and willful. While the early opinions appear 
to have been impressed by the physical identity view, the trend of the 
modern cases appear to favor the third view where the taking was will- 
ful. The comparative value theory did not seem to be recognized at 
common law where the owner elected to bring replevin; but since that 
action has been altered by statute, the recognition of that theory as the 
test for determining the plaintiff's rights is more frequent. 1 * 

In many jurisdictions, the legislatures have altered the common 
law action of replevin so that the plaintiff may either recover the article 
in specie or its value. It is frequently provided also that the defendant 
may retain possession of the article by giving a bond. Leaving out of 
consideration the element of willfulness in the taking or detention, the 
distinction between trover and replevin, since the modern statutes have 
modified their common law object, is this : 

"In trover, the title to the property is regarded as having passed to 
the defendant, who is therefore liable for its value simply with interest. 
In replevin, the title is treated as still in the plaintiff, who is therefore 
to recover not only the chattel itself or its value, but also damages for 
its detention, of which interest may be the measure but is not in all cases 
the necessary limit." 15 

While cases from jurisdictions which have so modified the common 
law action of replevin are too numerous to justify complete citation, 

"SUsbury v. McCoon (1850) 3 N. Y. 379, 390; see also 2 Kent, Comm. *363; 
Snyder v. Vaux (Pa. 1830) 2 Rawle 423, 427; Davis v. Basley (1851) 13 HI. 
192; Betts v. Lee (N. Y. 1810) 5 Johns. 348; Eaton v. Mwiroe (1862) 52 Me. 
63; Worth v. Norlham (N. C. 1843) 4 Ired. 102, 104; Murphy v. The S. C. P. R. 
Co. (1881) 55 Iowa 473. 

" Some nations have avoided much conflict by codifying the law governing 
specification, accession and confusion, yet their statutes are impressed by both 
common and civil law principles. See German Civ. Code (Wang's Tr.) 946-51; 
French Civ. Code (Wright's Tr.) 565-77; Argentine Civ. Code (Joannini's Tr.) 
2601-5, 2628-34; Swiss Civ. Code (Snick's Tr.) 727; The Civil Law of Spain 
(Fisher's Tr.) 353, 375-83. 

w Sedgwick, Damages (9th ed. 1912) § 528. 
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two very general conclusions are fairly deducible from them: (1) Where 
the code permits recovery of the article in specie or its value, if the tak- 
ing was willful, the result is the same as if the action were replevin at 
common law. (2) If the taking is shown to be without wrongful in- 
tent, the defendant is usually given credit for his expense in improving 
the article, provided the relative value of the improved article as com- 
pared to the original is not too great. The effect of the action in case 
of an innocent trespasser is substantially the same as the effect of trover 
at common law. 19 

To all these classifications of theories underlying the recovery of 
the thing in specie, whether modified by statute or not, there is one not- 
able exception, and that is in case the original article has become at- 
tached to the realty. In such event, whether the identity has been de- 
stroyed or not, or whether the article can be traced by means of ad- 
missible extrinsic evidence, the original owner cannot retake his prop- 
erty, though he may have redress in damages. The article having be- 
come a fixture is governed by the law of fixtures, which considers it a 
part of the realty, and, therefore, not subject to an action of replevin. 17 

(2) Where the plaintiff seeks to recover damages rather than the return 
of his specific property. 

"While Justice Cooley in Wetherbee v. Green, supra, footnote 12, based the 
decision of the court partially upon the "Comparative, value" theory, he made 
clear there was a second ground, namely, the defendant's unintentional act. He 
said the defendant had the right "to show that he had manufactured the hoops 
in good faith, and in the belief that he had the proper authority to do soj and if 
he should succeed in making that showing, he was entitled to have the jury in- 
structed that the title to the timber, was changed by a substantial change of 
identity, and that the remedy of the plaintiff was an action to recover damages 
for the unintentional trespass." The obiter of the Nebraska Supreme Court in- 
dicates that it is immaterial whether the defendant is an innocent or willful 
wrongdoer. In Carpenter v. Lingenfelter (1894) 42 Neb. 728, 737, 60 N. W. 
1022, the labor expended by the defendant, who was without wrongful motive 
in taking the original article, was the chief factor in the value of the improved 
product. The court held the article as improved belonged to the one making the 
principal contribution to its value, and the original owner could recover dam- 
ages only. This Nebraska case was cited with approval in Werner Stave Co. 
v. Pickering (1909) 5S Tex. Civ. App. 632, 119 S. W. 333. See also Lewis v. 
Cowtright (1889) 77 Iowa 190, 41 N. W. 615. See the rule as formulated 
in Heard v. James (1873) 49 Miss. 236, 246-47, and the comment subsequently 
made thereon in Peterson v. Polk (1889) 67 Miss. 163, 168, 6 So. 615. See also 
Eaton v. Langley (1898) 65 Ark. 448, 47 S. W. 123, where all forms of action 
had been abolished by statute. The plaintiff brought his action, authorized by 
the statute, to recover possession of certain trees which defendant had cut with- 
out wrongful intent from his land, or their value. When cut, the trees were 
worth 2 cents apiece; when the action was brought they were in the form of 
cross-ties worth 12yi cents each. The court held the plaintiff was entitled to 
recover the ties if possible; but if he could not get them, if the value of the 
original trees was insignificant compared with the expenditures made upon them 
by the taker, then the plaintiff was entitled to recover the value of his property 
in the new form "less the labor and material expended in transforming it, pro- 
vided the expenditures do not exceed the increase in value which was added to 
the transformation, in which event he should recover the value of the property 
in its new form, less the increase." 

"Rtcketts v. Dorrel (1876) 55 Ind. 470; Peirce v. Goddard (Mass. 1839) 22 
Pick. 559; Cooley, Torts (3d ed. 1906) 71. 
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The plaintiff may elect to bring a form of action which will com- 
pensate him for the loss of his property rather than to seek its recap- 
tion. But no classification of the cases in which the plaintiff sought 
damages is possible without considering two elements separately: (1) 
the form of action, especially where the form of the action was con- 
sidered important as at common law; (2) the intent of all the parties 
concerned. 

(a) Form of action. The remedies available to the plaintiff where 
his property has been taken, and the extent of his recovery, were thus 
stated by Judge Lowell in Trustees of Dartmouth College v. International 
Paper Co., 1 * timber being involved : 

"(1) He [the plaintiff] may bring an action of trespass quare 
clausum, wherein he will recover the damage done to the real estate; 
that is to say the diminution in the value of the real estate caused by 
the cutting. If he alleges, by way of aggravation, a trespass upon his 
personal property, viz., the logs, after severance from the realty, he 
may recover for that also, thus joining his two causes of complaint in 
one action. 1 * (2) He may bring trespass de bonis asportatis, wherein 
he will recover the damage done by carrying off the logs wrongfully 
cut. (3) He may bring trover, in which case he will recover the value 
•of the personal property — the logs — at the time and place of conver- 
sion. . . . (4) He may bring replevin. By this action he will, in 
some jurisdictions, recover the logs themselves, and in others will re- 
cover their value variously estimated. In some jurisdictions the action 
of replevin sounds altogether in damages, and differs but little from the 
action of trover. (5) He may physically retake his severed property. 
By this act he will recover the property itself. Indeed, though he com- 
mit a breach of the peace in the recovery, yet he will still recover his 
property. His civil or criminal liability for his violence will not divest 
his title." 

(b) Intent of the parties to the action. The general distinction 
between an appropriation in good faith and one based upon an inten- 
tional wrongful act, originated in the civil law and has been followed 
generally in this country as it was at common law. 20 "Good faith" in 
this sense has been defined as follows : 

"(C. C. 1904) 132 Fed. 92, 94. See also Anderson v. Besser (1902) 131 
Mich. 481, 485, 91 N. W. 737; Warner v. Abbey (1873) 112 Mass. 355, 359. A 
discussion of the difference between various forms of action will be found in the 
article by Mr. Hugh B. Willis (1909) 22 Harvard Law Rev. 419-20. 

"See Sedgwick, op. cit. § 934. In Foote v. Merrill (1874) 54 N. H. 490, the 
action was trespass quare clausum fregit for breaking into plaintiff's land, cutting 
and carrying away certain trees. The court sustained the plaintiff's right to recover 
on the reasoning that the gist of such action is disturbance of possession. Plaintiff 
remained owner of the trees, and whatever the defendant did to them after breaking 
and entering was but aggravation of damages. The court fixed the plaintiff's com- 
pensation at the amount of his loss, but stated thatthe value of the trees as increased 
by the labor of the defendant in converting them into other forms was not to be in- 
cluded. See also Hitchcock v. Libby (1900) 70 N. H. 399, 47 Atl. 369. The same 
court in its opinion in Beede v. Lamprey (1888) 64 N. H. 510, 15 Atl. 133, gave an 
excellent discussion of the subject. The action was trover for logs cut negligently 
T>ut without malice. The measure of damages was the value of the trees immediate- 
ly upon becoming chattels, i. e., as soon as felled. 

M See statement of Mr. Justice Cooley in Wetherbee v. Green, supra, footnote 
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"We think that no more is necessary than that the trespasser, without 
culpable negligence, or a willful disregard of the rights of others, shall 
have acted in the honest and reasonable belief that his conduct was 
rightful." 21 

However, the burden is not upon the plaintiff to prove that the de- 
fendant's act was willful. The defendant is presumed to have intended 
to do what the evidence shows he did, and he has the burden to prove 
that his act was unintentional and with innocent motive. However, 
this defense that he acted in good faith need not be pleaded, but is 
wholly a matter of proof. 22 

To ascertain the rights and liabilities of the parties when the object 
of the action is the recovery of damages, we shall consider separately 
seven classes of cases: 

(1) Bona Fide Owner v. Bona Fide Trespasser. 23 Where the plaintiff 
does not permit the defendant to improve his article with the intention 
of benefiting at the defendant's expense, and the defendant took the 
article in ignorance of the fact that he was not entitled to it, the courts 
are quite uniform in the view that the original owner is entitled to the 
value of the article where and when it was taken. Honest mistake is 
no defense to an action to recover damages, but it may be shown in 
mitigation of damages. 24 In effect, the rule mentioned compensates the 
trespasser who took the article without intentional wrong by giving him 
the value of his services, and the expenses incurred in improving it. 28 

This rule, easily stated, has not been so satisfactory to apply in in- 
dividual cases. For instance, suppose the defendant without wrongful 
intent cuts timber or takes mineral from the land of another, and carries 
it to some distant place, or improves it by his own efforts, or economic 
conditions increase its value. Is the amount the plaintiff should recover 

12, p. 315. See also Hyde v. Cookson (N. Y. 1855) 21 Barb. 92, 1G4; Silsbury v. 
McCoon, supra, footnote 13, p.387. 

31 Whitney v. Huntington (1887) 27 Minn. 197, 201, 33 N. W. 561. In United 
States v. Homestake Mining Co. (C. C. 1902) 117 Fed. 481, 486, the test is said to be 
the trespasser's "honest belief, and his actual intention at the time he committed the 
trespass." In Trustees of Dartmouth College v. International Paper Co. (C. C. 
1904)- 132 Fed. 92, 98-99, it is said: "The good faith which will protect the defend- 
ant is not incompatible with some degree of negligence .... upon the whole, 
it seems that the defendant is bound only to negative willful injury to the known 
property of another, and willful disregard to anothen's rights. ... If the in- 
jury is caused by negligence, as distinguished from willfulness, wantonness, or reck- 
lessness, it seems that the defendant is still entitled to his allowance." 

" United States v. Baxter (C. C. 1891) 46 Fed. 350, 353 ; Hoxie v. Empire Lum- 
ber Co. (1889) 41 Minn. 548, 43 N. W. 476; Mississippi River Logging Co. v. Page 
(1897) 68 Minn. 269, 71 N. W. 4. 

" Credit for suggesting a part of these classifications here made is due the writer 
of the note in (1906) 20 Harvard Law Rev. 227. 

" White v. Yawkey (1895) 108 Ala. 270, 275, 19 So. 360. 

"See White v. Yawkey, supra, footnote 24; Martin v. Porter (1839) 5 M. & W. 
351: Forsyth v. Wells (1861) 41 Pa. St. 291; Herdic v. Young (1867) 55 Pa. St. 
176: Barton Coal Co. v. Cox (1873) 39 Md. 1; Chamberlain v. Collinson (1877) 45 
Iowa 429; Winchester v. Craig (1876) 33 Mich. 205; Hinman v. Heyderstadt (1884) 
32 Minn. 250, 20 N. W. 155; Dyke v. National Transit Co. (1897) 22 App. Div. 360, 
49 N. Y. Supp. 180. 
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from the innocent trespasser the value before the trees were cut or the 
ore severed, or immediately afterwards, or is it the value now increased, 
less the cost of improving? Trover will lie for chattels only, and stand- 
ing trees and ore in situ are yet realty. The examination of a few cases 
will illustrate the difficulties of a uniform application of the rule gen- 
erally adopted. 26 

(2) Bona Fide Owner v. Mala Fide Trespasser. The common law, 
following the civil" law, held that a "willful wrong-doer acquires no 
property in the goods of another, either by the wrongful taking or by 
any change wrought in them by his labor or skill, however great that 
change may be." 2T Where the defendant is a willful trespasser, it is 
believed no jurisdiction will relieve him by the mere payment of the 
actual damage at the time of committing the trespass. But the courts 
are not in harmony upon the reasoning by which they compel the de- 
fendant to pay the owner more than actual compensation, or the basis for 
the amount of such damages. 

One theory is that the owner may elect the time at which conver- 
sion took place, and recover the enhanced value at the time and place 
of such election. 28 

A second theory, which permits the plaintiff to recover the value 
of the article in its improved condition, is that the wrongdoer is liable 
for punitive damages. The measure of such exemplary damages is the 
value of the article in its improved state. 20 Of course, in reality the 
damages are not punitive, though the purpose is to punish the willful 
trespasser. They are not separately assessed as punitive damages, but 

20 Cliamberlann v. Collinson, supra, footnote 25, p. 434; Stockbridge Iron Co. v. 
Cone Iron Works (1869) 102 Mass. 80; Forsyth v. Wells, supra, footnote 25; Coal 
Creek Mining & Mfg..Co. v. Moses (Tenn. 1886) 15 Lea 300; Dougherty v. Chesnult 
(1887) 86 Tenn. 1, 5 S. W. 444; United States v. Homestake Mining Co. supra, foot- 
note 21; Martin v. Porter, supra, footnote 25; see the discussion and limitation 
of Martin v. Porter in Hilton v. Woods (1867) L. R. 4 Eq. 432, 440-41, and in 
Jegon v. Vivian (1871) L. R. 6 Ch. 742; Robertson v. I ones (1874) 71 111. 405; 
McLean County Coal Co. v. Lennon (1879) 91 111. 561, which explains Robert- 
son v. lones, and defines when coal becomes severed and is personalty; Illinois 
& St. Louis R. R. & Coal Co. v. Ogle (1876) 82 111. 627; Illinois Central R. R. 
Co. v. Le Blanc (1897) 74 Miss. 626, 21 So. 748; Final v. Backus (1869) 18 
Mich. 218; Winchester v. Craig, supra, footnote 25; Weymouth v. Chicago &r 
N. W. Ry. Co. (1863) 17 Wis. 567; Beede v. Lamprey, supra, footnote 19; 2 
Sedgwick, op. cit. § 503. 

'Silsbury v. McCoon, supra, footnote 13, p. 387; see also Brown v. Sax (N. 
Y. 1826) 7 Cow. 95. 

33 See Ellis v. Wire (1870) 33 Ind. 127; Bverson v. Seller (1885) 105 Ind. 266; 
Sunnyside Coal Co. v. Reitz (1895) 14 Ind. App. 478, 484, 39 N. E. 541, 43 N. E. 
46; in (1909) 22 Harvard Law Rev. 419, 423, Mr. Hugh E. Willis makes the 
statement that the true rule "is the enhanced value at the time of demand, or 
suit." Substantially to the same effect is the view expressed in King v. Merri- 
man (1887) 38 Minn.-47, 54, 35 N. W. 570. 

"After stating the rule adopted in Minnesota that in case of willful trespass 
"the measure of damages is the full value of the property at the time and place 
of demand," the Supreme Court in State v. Shevlin-Carpenter Co. (1895) 62 
Minn. 99, 108, bases it upon the "wholesome and equitable principles" that: "If 
the defendant is a willful wrongdoer, he is entitled to no consideration, and it 
is just, as a punishment to him and a warning to others, that the full penalty be 
visited upon him, although the plaintiff gains thereby." 
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the enhanced value of the article is the basis of recovery because the tak- 
ing was with improper motive. The article belongs to the original owner 
at all times. The actual damages based upon its value in the improved 
condition are awarded him. The old objections to the assessment of 
damages with the idea of punishment persist, and are urged against 
them in some cases. 30 A few cases hold it to be immaterial whether 
the defendant be a bona fide or a mala fide trespasser, and substantially 
sustain the objections to the theory of exemplary damages. 31 

(3) Mala Fide Owner v. Bona Fide Trespasser. This is illustrated by 
Gustin v. Embury-Clark Lumber Co. 32 Plaintiff brought replevin for 
timber which had been cut from his land. The statute permitted "judg- 
ment for the value of the property replevied" if it was not returned 
in specie. It was found as a fact that the plaintiff purposely delayed 
bringing his action until great value had been added to the timber by the 
defendant, the court saying: 

"Plaintiff began his suit not expecting or desiring to recover his 
property. He frankly states that he waited until he could recover the 
greatest value." 

The court then held that evidence of the defendant's good faith was 
admissible as bearing upon the amount of damages to be recovered, 
and that: 

"The plaintiff is entitled to recover the value of his property which 
was actually taken under the writ of replevin, at the place where taken, 
deducting any increase of value after conversion added by defendant's 
labor or expense to the time of commencement of suit." 

The damages which are recoverable under this view are substan- 
tially the same as where the action arose between a bona fide owner 
and a bona fide trespasser : vis., that of actual compensation to the owner 
at the time the article became personalty. 

(4) Mala Fide Owner v. Mala Fide Trespasser. The case of Single v. 

M These objections are stated in detail by Mr. Hugh E. Willis, supra, foot- 
note 18, pp. 420-21. 

31 Single v. Schneider (1872) 30 Wis. 570; also a former appeal in the same 
case (1869) 24 Wis. 299; Weymouth v. Chicago & N. W. Ry. Co., supra, footnote 
26. The next year after Single v. Schneider was decided, the legislature of Wis- 
consin enacted a statute, now embodied in § 4269 of the Wisconsin Statutes. 
That section provides, with certain exceptions,_ that in all actions to recover pos- 
session or the value of logs wrongfully cut, if the plaintiff shall succeed, he is 
entitled to the "highest market value of such logs." This statute, being "highly 
penal," is strictly construed. Cotter v. Plumer. (1888) 72 Wis. 476, 479, 40 N. 
W. 379. For a history of this statute, see Webster v. Moe (1874) 35 Wis. 75, 
79, which, although it was enacted after suit was begun, but before the case was 
tried, adopted the rule of the statute, and failed to follow Single v. Schneider. 
See Ingram v. Rankin (1879) 47 Wis. 406, 415-16. 

51 (1906) 145 Mich. 101, 106, 108, 108 N. W. 650. The opinion "approves the 
rule laid down in Single v. Schneider" and quotes a portion from the opinion on 
the first appeal. But, as hereafter explained, Single v. Schneider arose between 
a mala fide plaintiff and a mala fide defendant, while the opinion in Gustin v. 
Embury-Clark Lumber Co. proceeded upon the theory that the dispute was be- 
tween a mala fide plaintiff and a bona fide defendant. 
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Schneider stands out as the exponent of this situation. Part of the 
timber cut in that case was by mistake and part willfully. By statute, 
the plaintiff could recover damages in replevin. On the first appeal 33 
the court found that the plaintiff notified the defendant that he was 
cutting timber from plaintiff's land, and the defendant continued to 
cut. And to show the mala fides of the plaintiff as a fact, it was said 
in the opinion: 

"Nor did the plaintiff take any steps to recover the logs, but 
marked them and kept watch of them at the mills until they were 
sawed and rafted, and then brought this action to recover the lumber." 

Then reasoning to the conclusion that the owner was entitled only to 
the actual compensation for his injury, which on the second appeal 3 * 
was finally decided, it was said: 

"Upon these facts, it seems contrary to the dictates of natural 
justice, that the plaintiff should be allowed to wait quietly until the de- 
fendants had manufactured the logs into lumber, enhancing their value 
four or five fold, and then recover against them that entire value. 
. . . But the apparent injustice of allowing one to avail himself of 
the labor and money of another, in cases similar to this, has led to a 
modification of this stringent rule of ownership, wherever the question 
is resolved into one of mere compensation in money for whatever in- 
jury the party may have suffered." 

The result reached in that case gave to the plaintiff the stumpage 
value of his timber, and to the defendant compensation for his labor. 
So far as the defendant is concerned, he is given recompense for his 
labor and improvement whether he is mala fide or bona fide in an action 
brought against him by a mala fide plaintiff, according to the views of 
the two cases considered. Limited strictly to the facts presented, the 
cases doubtless can be sustained; but unless the plaintiff has acted in 
bad faith, the cases generally apply a different rule of damages where 
the defendant has acted willfully than where his motive has been im 
nocent of wrongful intent. 

(5) Bona Fide Owner v. Bona Fide Purcliaser from an Innocent Tres- 
passer. The cases are few which involve a controversy in which the 
owner, the trespasser and the purchaser from him, against whom the 
action is brought, are all without wrongful intent. The Florida Su- 
preme Court clearly held 35 in accord with the common sense view that 
the innocent purchaser is liable only for the value of the article at the 

33 (1869) 24 Wis. 299, 300, 301. 

34 (1872) 30 Wis. 570. See discussion of this case, and its subsequent change 
by statute, supra, footnote 31. 

"■Wright v. Skinner (1894) 34 Fla. 453, 16 So. 335 (author's italics). See 
also White v. Yawkey, supra, footnote 24; Birmingham Mineral R. R. Co. v. 
Tennessee Coal, Iron & R. R. Co. (1899) 127 Ala. 137, 147, 28 So. 679; Hoyt v. 
Duluth & Iron Range R. R. Co. (1908) 103 Minn. 396, 115 N. W. 263; Wall v. 
Hollman (1911) 156 N. C. 275, 72 S. E. 369. Contra, Wing v. Milliken (1898) 
91 Me. 387, 40 Atl. 138. 
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time of its conversion by the original innocent trespasser. The action 
was trover for timber cut from the plaintiff's land and sold by the in- 
nocent trespasser to the defendant. All parties were bona fide. After 
discussing other cases, not applicable, the court held it to be error for 
the trial court to refuse an instruction making a different basis for the 
computation of damages dependent upon the presence or absence of 
willful intent in the conversion. In the opinion of the court it is said : 

"If the trespassers were unintentional or innocently mistaken ones, 
and the defendant vendees were also innocent and without notice of 
any wrong, then the defendants should have been allowed a deduction 
for the fair cost of all labor necessarily bestowed upon the property 
after the conversion became complete by removal from the plaintiff's 
land or possession, or for all labor bestowed thereon after that time and 
up to the time of its purchase by the defendant vendees that enhanced 
its value." 

(6) Bona Fide Owner v. Innocent Purchaser from a Willful Tres- 
passer. In the cases involving this situation, two rules have been adopt- 
ed. First, we shall consider what may be termed the United States 
rule, announced by the highest court, and adhered to by the great weight 
of authority. In the case in which the Supreme Court of the United 
States announced the rule 36 wood was "knowingly and wrongfully" 
cut by Indians, worth when cut $60.71, and sold to the defendant, an 
innocent purchaser, at another place, for $850. In an action of trover, 
plaintiff was given judgment for $850. The defendant added nothing 
to the value of the wood; and although it was an innocent purchaser 
without knowledge of any wrong on the part of its vendor, the court 
held that the title to the wood was in the plaintiff, and the defendant 
converted it the moment he purchased. Therefore, the basis of dam- 
ages would be the value of the thing at the moment of its conversion 
by the defendant. The purchaser runs all risk as to the title he is acquir- 
ing. 37 

36 Wooden-Ware Co. v. United States (1882) 106 U. S. 432; see also 2 Sedg- 
wick, op. cit. § 504. Cf. Fisher v. Brown (C. C. A. 1895) 70 Fed. 570. Accord, 
Central Coal & Coke Co. v. John Henry Shoe Co. (1901) 69 Ark. 302, 63 S. W. 
49; Powers v. Tilley (1894) 87 Me. 34, 32 Atl. 714; Tuttle v. White (1881) 46 
Mich. 485, 9 N. W. 528; Nesbitt v. 5"*. Paul Lumber Co. (1875) 21 Minn. 491; 
Pine River Logging Co. v. United States (1901) 186 U. S. 279, 46 Sup. Ct. 1164. 
In the syllabus of the Wooden-Ware case, supra, three propositions are stated as 
the law. The third one only was necessary to the decision. The second, clearly 
dictum, is: "Where he [defendant] is an unintentional or mistaken trespasser, 
or an innocent vendee from such trespasser, the value at the time of conversion 
[may be recovered], less the amount which he and his vendor have added to its 
value." With this second proposition in the syllabus, the Florida Supreme Court 
did not agree, saying in Wright v. Skinner, supra, footnote 35, p. 463, that it 
should be modified to read: "Where the trespasser is an unintentional or mis- 
taken one, the damages should be the value of chattels at the time and place of 
their conversion." (Author's italics). 

"While the court in the Wooden-Ware case, supra, footnote 36, suggests a 
possible difference in result because the United States is the plaintiff, the dis- 
tinction is not generally emphasized. The court said (p. 436) : "To establish any 
other principle in such a case as this would be very disastrous to the interest of 
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The second rule, contrary to that of the United States Supreme 
Court, we may designate as the Ohio rule, because the highest court of 
that state is its only defender. 38 By that rule, the plaintiff in the case 
we are considering is entitled to recover damages sufficient to- com- 
pensate him for actual loss, which, the action being for trees cut, was 
"the value of the trees when they were first taken as personal property." 39 
The court's theory was that there are two distinct properties in timber 
cut: (a) the timber; (b) the trespasser's labor. As against the willful 
trespasser, the owner may recover for both, because the trespasser can- 
not take advantage of his own wrong. As against the innocent pur- 
chaser, the owner can recover his timber only, for "by virtue of what 
does he now have 'title' to the thief's labor?" By bringing the action 
for damages against the'innocent purchaser, instead of making the will- 
ful trespasser defendant, the court holds that the plaintiff has volun- 
tarily abandoned his right to the property, and is confined to actual 
damages. 

It is submitted that the Ohio rule is incorrect for the following rea- 
sons: (1) Since there is no question as to physical identity, caveat 
emptor is applicable. 40 (2) It loses sight of the fact that the defendant 
converted the article in its improved condition, the moment he assumed 
control over it as purchaser, and not in its less valuable original condi- 
tion. The defendant's conversion could not antedate his purchase. 
Therefore, the defendant was responsible for the value the moment he 
converted the article, which was in the more valuable form. 11 (3) As 
Mr. Justice Miller pointed out in the concluding paragraph of the 
Wooden-Ware case, 42 such a view as impressed the Ohio court "is to 
give encouragement and reward to the wrong-doer, by providing a safe 
market for what he has stolen arid compensation for the labor he has 
been compelled to do to make his theft effectual and profitable." 
(7) Bona Fide Owner v. Purchaser with Knowledge from Either a 
Willful or an Innocent Trespasser. Where the purchaser buys the 
article with knowledge that it was taken from the owner willfully or 
without wrongful intent, he must respond in damages for the entire 

the public in the immense forest lands of the government. . . . Unlike the 
individual owner, who, by fencing and vigilant attention, can protect his valuable 
trees, the government has no adequate defense against this great evil." 

38 Railway Co. v. Hutchins (1877) 32 Ohio St. 571; Railroad Co. v. Hut chins 
(1881) 37 Ohio St. 282. These two cases were the subject of comment in Keys 
v. Pittsburg & Wheeling Coal Co. (1898) 58 Ohio St 246, 50 N. E. 911. Of the 
Ohio case which was twice before the court, the Kentucky Supreme Court said 
it is the only reported case holding "that the innocent purchaser can acquire title 
to the thing itself, or its increased value, because of the labor performed by the 
wrong-doer under whom he claims." Strubbee v. Trustees Cincinnati Ry., supra, 
footnote 11, p. 489. That the Ohio rule stands alone was stated by the writer 
of the dissenting opinion of the case in 37 Ohio St. 282, 297. 

^Railroad Co. v. Hutchins, supra, footnote 38, p. 295. 

" Omaha & Grant Smelting &■ Refining Co. v. Tabor (1889) 13 Colo. 41, 55, 
21 Pac. 925. 

a Powers v. Tilley, supra, footnote 36, p. 35. 

" Supra, footnote 37. 
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value of the chattel at the time he bought it, just as if he purchased 
without this knowledge from a willful trespasser. The same would 
result if facts existed which should give the defendant knowledge that 
the article had been so taken, whether he had the actual, knowledge or 
not." 

(3) Where the innocent trespasser seeks to recover in indebitatus 
assumpsit for labor performed on the article. 

Heretofore the cases considered have dealt with the right of the 
owner either to recover his article in specie or its value, the trespasser 
being defendant. But if the plaintiff, honestly mistaken as to his rights, 
in good faith performs labor on the property belonging to another 
which he has taken, the benefit of which is appropriated by the owner, 
is he entitled in indebitatus assumpsit to be compensated to the extent 
of the benefit received by the owner therefrom? The courts, without 
exception, have answered this question in the negative. As before stated, 
the right to the specific chattel remains in the owner so long as the 
identity is unchanged, or unless the increase in value has been very great 
compared to the original value. If the title remains in the owner, he 
may seize the article in the improved condition. If the thing is his, on 
what theory can the owner be made liable in damages for taking that 
which is his own ? The fact that the trespass was in good faith does not 
relieve the innocent trespasser from the payment of damages; his good 
faith merely reduces the amount recoverable. If he cannot by proving 
his good faith exculpate himself from liability, less effective would be 
his efforts to establish any affirmative rights founded upon his unlaw- 
ful, even though unintentional, acts. 

The first case in which was presented the rights of the trespasser 
with no wrong motive to recover for his labor against the owner who 
seized his own property, also based its denial of recovery on public 
policy. In that case the plaintiff's labor constituted two thirds of the 
value of the article which he took. In writing the opinion of the court, 
Justice Cooley said: 

"Nothing could more encourage carelessness than the acceptance of 
the principle that one who by mistake performs labor upon the prop- 
erty of another should lose nothing by his error, but should have a 
claim upon the owner for remuneration. Why should one be vigilant 
and careful of the rights of others if such were the law? Whether mis- 
taken or not is all the same to him, for in either case he has employment 
and receives his remuneration; while the inconveniences, if any, are left 
to rest with the innocent owner. Such a doctrine offers a premium to 
heedlessness and blunders, and a temptation to give an intentional tres- 
pass the appearance of an innocent mistake." * 4 

"Smith v. Baechler (1889) 18 Ontario Rep. 293. 

"Isle Royale Minitig Co. v. Hertin, supra, footnote 12, pp. 337-38; see Gaskins 
v. Davis (1894) 115 N. C. 85, 20 S. E. 188; Gates v. Rifle Boom Co. (1888) 70 
Mich. 309, 38 N. W. 245; Bttsch v. Fisher (1891) 89 Mich. 192, 200-1, 50 N. W. 
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Accession 

Technically, to the Romans change by accession or adjunction, 
meant the creation of a new article by the joining of distinguishable 
things belonging to two or more persons. It is the alteration by join- 
ing materials, rather than the improvement by labor, as in the case of 
specification. The new product is identical with but one of the original 
articles. The modern law clearly follows the Justinian view that: 

"The rule of law here is that the owner of the principal thing, by 
Avhich the accessory has been absorbed, becomes the owner of the acces- 
sory. The former owner of the accessory is limited to a claim for 
compensation. The owner of the principal thing thua becomes the 
sole owner of the new thing." 4S 

Authorities presenting the identical question are not numerous, but 
they follow the law as above quoted. A leading example is Pulcifer v. 
Page.* 6 The plaintiff and defendant each had a chain which had been 
broken into several pieces. Plaintiff, without the consent or knowledge 
of the defendant, carried all of the pieces to a blacksmith and had them 
made into two chains. The defendant carried away one of the chains, 
into which a part of his own chain had been incorporated, and for this 
trespass was brought. The court approved an instruction to the jury 
that the owner of the principal part of the materials became the owner 
of the entire, on the theory that accessorium sequitur principals It 
laid down as a rule, adopted in the United States in accord with the 
Roman and English views that: 

"... if the materials of one person are united to the materials of 
another, by labor., forming a joint product, the owner of the principal 
materials will acquire the right of property in the whole, by right of 
accession." " 

788. The writer in the note in (1895) 8 Harvard Law Rev. 356, answering the 
courts argument denying recovery in the above case because it "offers a premium 
to heedlessness and blunders," said : "The rule of damages in accession and trover 
seems equally lenient to blunderers, and has not been found disastrous in prac- 
tice." For a criticism of this line of cases, see Woodward, QuasUContracts 
(1913) § 190, in which the author says: "According to the weight of modern 
authority, while a willful converter may be required to answer for the value of 
the property as enhanced by improvements which he has made upon it, one who 
converts goods by mistake is liable only to the extent of the value of the goods 
at the time and place of the original conversion. ... It is submitted that if 
an innocent converter is entitled to an allowance when sued for conversion, he 
ought to be given affirmative relief when the owner retakes the improved prop- 
erty/' Criticism to the same effect will be found in Keener, Quasi-Co/itracts 
(1893) 385-86. Suggestion has also been made that in case equity acquired 
jurisdiction, it might give an unintentional trespasser compensation against the 
owner who seizes his property for the same reason as it has allowed com- 
pensation for improvements to land made under a mistaken belief of ownership. 
See (1895) 8 Harvard Law Rev. 356 and cases cited; also, Woodward, op. cit. 
§ 187. " Sohm, he. cit. 

■ * (1851) 32 Me. 404. See also Baton v. Mtmroe, supra, footnote 13; Merritt 
■v. Johnson (N. Y. 1811) 7 Johns. 473; Gregory v. Stryker (N. Y. 1846) 2 Denio 
628; Arnott v. Kansas Pacific Ry. Co. (1877) 19 Kan. 95; The Law of Accession 
Viewed in Its Relations to Personal Property, supra, footnote 12, p. 374. 

" In Blackwood Tire & Vulcanising Co. v. Auto Storage Co. (1915) 133 Tenn. 
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Confusion 

Confusion is treated by all authorities as different from accession. 
Though it is different, a relationship exists. Because it does not come 
within the limitation of this discussion, as well as to curtail length, the 
law governing confusion will be referred to incidentally and very briefly. 
But a discussion of accession without some reference to confusion is in- 
complete. 

The distinction between confusion, accession and specification must 
be kept in mind in order to understand the law governing them. Con- 
fusion exists when several things of the same kind, belonging to dif- 
ferent owners are so intermixed that they can no longer be identified or 
distinguished. Here the new product is the same as all the preexisting 
things which went into the intermixture. This differs from specifica- 
tion in which none of the former things continues and from accession 
where but one of the preexisting things continues.' 18 

Confusion differs from accession in the important practical respect 
that consideration need not be given to the physical identity or the com- 
parative values, which, in specification and accession gives the entire 
product to one of the parties. By no test can the original owner identify 
his article in the case of confusion. If identification can be made, there 
is no confusion. The new product is capable of fractional division in 
confusion, whereas the entire must go to one party if it is the case of a 
specification or an accession, because it cannot be divided. Usually, 
labor is of little importance in adding value in cases of confusion, 
while in accession or specification it is generally a large factor in the 
final value of the improved article. In confusion, for the most part, the 
final product is worth practically the same as the aggregate value of 
its component parts; while in specification and accession the final 
product is usually considerably increased in value beyond the original 
article. 49 

The one common ground between confusion and accession is that 

515, 182 S. W. 576, defendant sold an automobile to C, retaining title until he was 
paid. C purchased from plaintiff car casings for which he did not pay. Plaintiff 
did not retain title to them. Defendant retook the car, resold it, no payment being 
made, and C making no objections concerning the casings. Subsequently, C sold 
the casings back to the plaintiff. Plaintiff brought suit against the defendant, and 
replevied the casings. Held, that plaintiff could not recover. While the court 
discussed accession as applicable, it seemed to base its judgment on the ground that 
C was in effect a mortgagor, and following the general rule that a mortgagor is 
presumed to improve the article for the benefit of the mortgagee, held the de- 
fendant was entitled to the improvement. This case was severely criticized by 
the writer of the note in (1916) 25 Yale Law Journ. 593, as carrying "the doctrine 
of the accession too far" and extending "the doctrine beyond the limits set down by 
prior cases." But where a contractor agreed to build an article of personalty for a 
certain sum, and afterwards became bankrupt, both parties furnishing part of the 
materials, they were held to be joint proprietors to the extent of the material fur- 
nished by each in Wylie & Lochhead v. Mitchell (1870) 8 Sc. Sess. Cas. 3d Ser. 552. 

48 Sohm, loc. ctt. 

"See Schouler, op. cit. § 53; Story, Bailments (9th ed. 1878) § 40. 
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in both cases the intent of the party making the alteration is frequently 
important in determining the rights and liabilities which the law at- 
taches. 50 

Conclusion 

In the absence of a statutory modification of the common law 
action of replevin, the plaintiff cannot recover his property in specie 
if its personal identity has been changed. By the view of some courts, 
a large increase in value will defeat the plaintiff if the defendant's in- 
a large increase in value will defeat the plaintiff if the defendant willfully 
and intentionally takes the plaintiff's property, many cases allow the 
owner to retake it by law so long as he can prove the identity of his 
original article by competent evidence. The plaintiff may always re- 
cover damages against one taking his property. While the innocence 
or mistake of the defendant will not bar recovery, it will be admissible 
in mitigation of the damages. Though the innocent defendant is 
allowed the value of his expense in improving the property of the plain- 
tiff, he cannot by affirmative action recover for his labor from the 
owner. The plaintiff can recover the full value of his improved prop- 
erty against an innocent purchaser from a willful trespasser, or from a 
purchaser with knowledge of the defective title. But the owner can 
recover only the value at the time of trespass from an innocent pur- 
chaser of an innocent trespasser. 

By the law of all civilized sovereignties the right of property is 
recognized, and an attempt made to protect it in the possession of the 
owner. From this discussion, however, there are three instances where 
the law, in applying what an eminent jurist termed an "equitable doc- 
trine," 51 has denied the owner his property in specie, though it does give 
him damages for his injury where, by labor bestowed, whether in good 
faith or not, the article either has been changed into another species, 
has become annexed as an accessory to a principal chattel, or where by 
labor performed in good faith the trespasser has contributed chiefly to 
the present value of the improved product. 

Earl C. Arnold 

College of Law, 

University op Cincinnati 

"See (1913) 13 Colombia Law Rev. 630. 

a Chief Justice Cooley in Isle Royale Mining Co. v. Hertin, supra, footnote 
12, p. 337. 



